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Practice Tips for Representing Clients During State of Emergency
Myanmar

17 February 2021

This primer is written in order to aid lawyers and other legal professionals to provide appropriate
and meaningful legal aid while operating within the law and according to ethical codes. [BJ-
Myanmar has been engaged with lawyers and other justice actors, such as the police, law officers
and judges, over the past four years to expand the knowledge of the law amongst ordinary
citizens, increase the capacity of lawyers to provide legal assistance to those seeking justice in
the formal justice system, and encourage meaningful dialogue with justice actors to promote
transparency, legality and accountability. This primer is politically neutral and presents our best
interpretation of the law and possible lawful legal defense strategies as of its date of
publication.

l. Introduction

The current situation reached an inflection point on February 1, 2021 when the armed forces,
pursuant to Article 417 of the Constitution of Myanmar, assumed the powers of the presidency
by, amongst other actions, declaring a state of emergency in Order No. 1/2021, pursuant to
Article 417 of the Constitution Myanmar, on the basis that the current circumstances might
“disintegrate the Union or disintegrate national solidarity or may cause the loss of sovereignty.”
The order also transferred the “Legislative, Judicial and Executive Powers” to the Commander-
in-Chief of the Defence Services. At this point in time, the judicial powers have not been
transferred to “an appropriate body” or “suitable person” under Article 419 of the Constitution.
The Order No. 1/2021, states that the Chief Justice of the Union and the member of Supreme
Court Justices are (re)appointed to continue their responsibilities. The Order did not specifically

L |f there arises or if there is sufficient reason for a state of emergency to arise that may disintegrate the Union or disintegrate
national solidarity or that may cause the loss of sovereignty, due to acts or attempts to take over the sovereignty of the Union by
insurgency, violence and wrongful forcible means, the President may, after co-ordinating with the National Defence and Security
Council, promulgate an ordinance and declare a state of emergency. In the said ordinance, it shall be stated that the area where
the state of emergency in operation is the entire Nation and the specified duration is one year from the day of promulgation.




invoke constitutional Article 420, to “restrict or suspend the fundamental rights of the citizen”.
However, Article 381 of the Constitution states: except in the following situations and time, no
citizen shall be denied redress by due process of law for grievances entitled under law and clause
(c) specifies in time of emergency.

Absent specific decrees to the contrary, lawyers should argue that the general provisions of the
Criminal Procedure Code and general constitutional protections to due process and fair trial
remain. Specifically, the right of non-retroactivity remains. Article 373 of the Constitution. Thus
prosecutions under new laws or directives can only be effective for acts committed after their
effective dates.

Also, more recently, under Section 420 of the Constitution, the Commander-in Chief of Defence
Services, issued Order No. 4 /2021 suspending certain fundamental rights those provided under
the Law Protecting the Privacy and Security of the Citizens, Sections 5, 7 and 8. The rights
suspended include:

Section 5. The Relevant Ministry and Responsible Authorities shall:

a) ensure that there is no damage to the privacy and security of the citizen except where
this occurs in accordance with existing law.

b) when acting in accordance with existing law, not enter into a person’s residence or a room
used as a residence, or a building, compound or building in a compound, for the purpose
of search, seizure, or arrest, unless accompanied by minimum of two witnesses who
should comprise Ward or Village Tract Administrators, Hundred- or Ten-Householder
Head.

Section 7. No one shall be detained for more than 24 hours without permission from a
court unless the detention is in accordance with existing law.

Section 8. In the absence of an order, permission or warrant issued in accordance with
existing law, or permission from the Union President or a Union-level Government body:
a) No one shall enter into a citizen’s private residence or a room used as a
residence, or a building, compound or building in a compound, for the purpose
of purpose of search, seizure, or arrest.
b) No citizen shall be surveilled, spied upon, or investigated in a manner which
could disturb their privacy and security or affect their dignity.
c¢) No person shall have their communication with another person or
communications equipment intercepted or disturbed with in any way.
d) No one shall demand or obtain personal telephonic and electronic
communications data from telecommunication operators.
e) No one shall open, search, seize or destroy another person’s private
correspondence, envelope, package, or parcel.
f)  No one shall unlawfully interfere with a citizen’s personal or family matters or
act in any way to slander or harm their reputation.




g) No one shall unlawfully seize the lawfully owned movable or immoveable
property of a citizen, or intentionally destroy either directly or by indirect
means.

Orders by administrative bodies in the regions (Curfew Orders) prohibited assembly of various
kinds and gatherings of more than 4 people on public streets, roads, small lanes, parks, and public
areas, and established a curfew from 8 p.m. to 4 a.m.

Uncertainty about the quickly imposed, and changing, restrictions created during the state of
emergency has created confusion and led to the arrest of large numbers of people who may only
be exercising what are generally recognized as protected democratic rights to assemble and
protest. In these circumstances, it is especially important for the legal profession to follow their
professional and ethical duties to make respectful, reasonable, factual, and law-based arguments
to zealously advocate to protect the rights and interests of their clients. But these situations can
also present risks to advocates, who may be threatened with discipline, disbarment, or arrest for
contempt of court. Review and consider the section on Attorney: Discipline and Prosecution (53-
56 in Stevens, J. (2018), Myanmar Criminal Defense Practice Manual, Taunggyi, Myanmar,
International Bridges to Justice (Defense Manual), {referred to as Defense Manual hereafter).
Lawyers in different localities should consider, as a group, developing legal and advocacy
strategies for appropriate, legal representation of colleagues who may be arrested.

In this primer we present a number of possible legal arguments that could be made if supported
by particular factual circumstances. It will be up to each lawyer to determine what arguments
and strategies best serve the interests of his or her client. As a general principle, lawyers should
consider whether a failure to raise an objection, on statutory or evidentiary grounds, may be
taken as a waiver of those arguments. See, Criminal Procedure Code 537.

Il. Early Access to the Accused to Protect Their Rights and Safety

One of the most important roles of the lawyer is to be present at the side of the accused as soon
as possible after an arrest. See, Early Access to Attorney and Mechanisms of Asserting
Representation (Defense Manual p 57/81). Not only will this help the lawyer assert the rights of
the accused, it also will reduce the chance of police malfeasance, torture and false confessions.
(See, Defense Manual “Evidence” pg. 109). For instance, during the national strike arrests on 22
February 2021, the lawyers were able to negotiate and advocate for the release of detainees by
producing a detailed list which provides identification such as their names, family names and
birthdates and some sort of power of attorney from family.

1l. Arrest - Charges Protesters May Face and Possible Defense Strategies

This section presents crimes protesters have been charged with or might be charged with and
possible defense strategies in addressing them. Note that if a client is charged with a crime
carrying a very short sentence (of only a matter of days, for example), early access and resolution
of the case is critical. No client should be permitted to remain in jail past the expiration of the
legally authorized sentence. If that happens, a petition for writ of habeas corpus should be filed




under Article 378 of the Constitution for wrongful detention. Writ of habeas corpus can also be
applied at the High Courts under Section 491 of the Criminal Procedure Code, “Power to issue
directions of the nature of a habeas corpus.” See, Defense Manual Remedies: Revisions, Appeals
and Writs, p 105/ 153. According to the Notification issued by the Supreme Court of the Union
on 15% February, “Under Section 296(b), Section 3 (b) of the Application of Writs Law 2014, and
Section 16 (b) of the Union Judiciary Law, it stated that ‘the application to issue writs shall be
suspended in the areas where the state of emergency is declared.” Therefore, during the
emergency period declared by the Order No. 1/2021 of the President Office issued on 1%t
February 2021, the Supreme Court will suspend the applications to issue writs.”

Please keep in mind the different procedures and opportunities for resolution that are available
depending on whether a charge is a summons matter (CrPC 4 (1) (v)) or a warrant case (CrPC
4(1)(w)). The most significant factor may be whether a case is viewed as bailable or non-bailable.
See, CrPC Schedule Il, Column 5.

One goal of the legal aid lawyer should be to prevent the case being submitted to court. Unless
the evidence provided by the police and prosecution is adequate to meet the standard of proof
at each stage, the case should not proceed further. While judges have shown great deference to
otherwise unsupported requests by police for additional detention periods, a defense lawyer
being present at remand hearing is important. If the prosecution could not provide sufficient
evidence to meet the standard of proof at each stage, defense lawyer should object the
requested remand and apply to release his/her client on bail or personal bond. See Section 5
below.

All charges must state the elements or ingredients of the crime charged and requests to dismiss
charges are appropriate when they do not do so. Defense Manual, pp. 47-48.

After framing of a charge, defense lawyers should argue that the judge “find that no case against
the accused has been made out which, if unrebutted, would warrant his conviction” and the
charge must be dismissed. CrPC, Section 253

Other grounds for dismissal under Section 253 include:

o Not all ingredients of charge proved

e Witnesses were incredible, contradictory, or biased
e Testimony was legally irrelevant

e Failed to meet burden of proof

A. Offenses Against the State, Chapter VI, Sections 121 and 124

On February 14, 2021, Amendment 5/2021 modified Sections 121 and 124 of Chapter VI of the
Penal Code on High Treason, Sedition and Public Mischief. The amendments are as follows:

Section 121 is replaced as:




Whoever wages war against the Union of Myanmar or any constituent unit thereof, or assists
any State or person or incites or conspires with any person within or without the Union to
wage war against the Union or any constituent unit thereof, or attempts or prepare to alter
unconstitutional means or any other means or otherwise prepares by force of arms or other
violent means to overthrow the organs of the Union or of its constituent units established by
the Constitution, or takes part or is concerned in or incites or conspires with any person within
or without the Union to make or to take part or be concerned in any such attempt shall be
guilty of the offence of High Treason.

Section 124 Ais replaced as:

Whoever by words, either spoken or written, or by signs, or by visible, or otherwise, brings
or attempts to bring into hatred or contempt, or excites or attempts to excite disaffection
towards the Government established by law for the Union or for the constituent units or the
Defence Services or Defence Services Personnel shall be punished with imprisonment for a
term of twenty years, to which fine may be added, or with imprisonment which may extend
to seven years to which fine may be added, or with fine.

Section 124 C is added in the amendment:

Whoever intends or causes to sabotage or to hinder the success of performance of the
Defence Services and law enforcement organizations who are engage in preserving the
stability of the State, shall be punished with imprisonment for a term of twenty years, to
which fine may be added, or with imprisonment which may extend to ten years, to which
fine may be added, or with fine.

Section 124D is added to the amendment:

Whoever causes or hinders the Defence Services personnel and Government employees
towards the Government, disrupts or hinders in one way or the other, those who are carrying
out their duties. Such a person shall be punished with imprisonment which may extend to
seven years, to which fine may be added, or with fine.




A. Strategic Considerations

Under any of the provisions, does the charge allege all of the elements or ingredients
of the crime?

Can the charge be reduced? For example, from a Section 124C charge to a 124D
charge.

Under Section 121, does the conduct amount to “waging war?”

Under all sections, what is the evidence of specific intent in the statutory provisions
and, if any, is it sufficient?

Has the government proved each and every element of the charge?

Does Section 124A violate Article 354a of the Constitution by too broadly prohibiting
free expression, including opinions that do not threaten security, law and order, and
public tranquility and order?

. Holding an Assembly or Procession Without Notification or in Violation of Chap. V
Conditions (The Law Relating to Peaceful Assembly and Peaceful Procession, Law No. 38
(2016), Chap. Il, Chap. V, Chap. VI, Chap VII, sections 19-21 (Section 19 violation is
bailable). According to the orders by administrative bodies in the regions,

B. Strategic Considerations

If notification was provided:

Did the person or organization comply with the conditions in Chap. V of the law? If so,
there is no violation. If not, did the police follow the proper action steps outlined in
Chap VI of the law, which arguably requires a warning before dispersing the crowd or
making arrests. If not, it can be argued that any arrests are illegal.

If the charge is that no notification was provided:

The detailed facts surrounding any effort to notify under Chap. 2 will be critical and
must be thoroughly investigated. Defense Manual, pp. 73-79.

Does the charge allege all the required elements or ingredients?
Has the government proven each and every ingredient of the charge?




C. Violation of the Natural Disaster Management Law (No. 21, 2013), Chap. VIII, Section 25.

Presumably under the authority of this law, but possibly also under Chapter XIV of the Penal
Code, Sections 269 and 291, the Office of the Commander-in-Chief of Defence Services issued
Notification No. 1/2021 indicating the “[p]revention of current outbreak of COVID-19 pandemic
will be effectively carried out with momentum.”

Chapter VIII, Section 25 (non-bailable) the Natural Disaster Management Law provides that:

Whoever, if the natural disaster causes or is likely to be caused by any negligent act
without or by willful action which is known that a disaster is likely to strike, shall be
punished with imprisonment for a term not exceeding three years and may also be liable
to fine.

Section 30 (bailable) adds that:

Whoever commits any of the following acts or omissions shall, on conviction, be punished
with imprisonment for a term not exceeding one year or with fine or with both:

a. willful failure to comply with any of the directives of the department, organization or
person assigned by this Law to perform any of the natural disaster management.

Related Offense - Chapter XIV of the Penal Code (Nuisance), Offenses Affecting the
Public Health, Safety, Convenience, Decency and Morals, sections 268-269 provide that:

Section 268. A person is guilty of a public nuisance who does any act or is guilty of an
illegal omission which causes any common injury, danger or annoyance to the public or
to the people in general who dwell or occupy property in the vicinity, or which must
necessarily cause injury, obstruction, danger or annoyance to persons who have occasion
to use any public right. A common nuisance is not excused on the ground that it causes
some convenience or advantage.

Section 269. Whoever unlawfully or negligently does any act which is, and which he knows
or has reason to believe to be, likely to spread the infection of any disease dangerous to
life shall be punished with imprisonment of either description for a term which may
extend to six months, or with fine, or with both.




C. Strategic Considerations

Does the charge allege all of the required elements or ingredients?

If so, and the client is charged under the Natural Disaster Law, can efforts be made to
have the charge reduced to one under section 30 of the Natural Disaster Law or under
the Nuisance law, which carry less severe penalties. See, Section VI below.

For a charge under either law, if the client has very recently tested negative for COVID-
19, has already recovered from it, or has been vaccinated against it, then it can be
argued that he or she is not likely, or would not have reason to believe he or she is
likely, to spread the disease or worsen the natural disaster.

What is the evidence of intent and, if any, is it sufficient?

Has the government proved each and every element of the charge?

Is there a violation of the issued instructions?

D. Violation of the Telecommunications Law, (No. 31, 2013), Chapter XVIIl Offences and
Penalties, Section 66:

66. Whoever commits any of the following acts shall, on conviction, be punished with
imprisonment for a term not exceeding two years, or fine not exceeding 1 million Kyats, or with
both. (Under the amendment in 2017).

Section 66(d) . . . defaming any person by using any telecommunications network
(bailable).

The definition of criminal defamation is found in Chapter XXI, Section 499:

Whoever, by words either spoken or intended to be read, or by signs or by visible
representations, makes or publishes any imputation concerning any person, intending to
harm, or knowing or having reason to believe that such imputation will harm, the
reputation of such person, is said, except in the cases hereinafter excepted, to defame
that person.

e First Exception: It is not defamation to impute anything which is true concerning any
person, if it be for the public good that the imputation should be made or published.
Whether or not it is for the public good is a question of fact.

e Second Exception: It is not defamation to express in good faith any opinion whatever
respecting the conduct of a public servant in the discharge of his public functions, or
respecting his character, so far as his character appears in that conduct and no further.




e Third Exception: It is not defamation to express in good faith any opinion whatever
respecting the conduct of any person touching any public question, and respecting his
character, so far as his character appears in that conduct and no further.

e Fourth Exception: It is not defamation to publish a substantially true report of the
proceedings of a Court of Justice, or of the result of any such proceedings.

e Fifth Exception: It is not defamation to express in good faith any opinion whatever
respecting the merits of any case, civil or criminal, which has been decided by a Court of
Justice, or respecting the conduct of any person as party witness or agent in any such
case, or respecting the character of such person, as far as his character appears in that
conduct and no further.

e Sixth Exception: It is not defamation to express in good faith any opinion respecting the
merits of any performance which its author has submitted to the judgment of the public
or respecting the character of the author so far as his character appears in such
performance and no further.

e Ninth Exception: It is not defamation to make an imputation on the character of another,
provided that the imputation be made in good faith for the protection of the interest of
the person making it, or of any other person, or for the public good.

Section 500: Whoever defames another shall be punished with simple imprisonment for a term
which may extend to two years, or with fine, or with both.

Section 501: Whoever prints or engraves any matter, knowing or having good reason to believe

that such matter is defamatory of any person, shall be punished with simple imprisonment for a
term which may extend to two years, or with fine, or both.

D. Strategic Considerations

Does the charge allege all of the required elements or ingredients?

What is the evidence of intent to harm another’s reputation and, if any, is
it sufficient?

Do any of the exceptions apply (e.g., truth or good faith opinion)? What

is the evidence to support the exception or exceptions?

Has the government proved each and every element of the charge?

Is it possible to have the charge reduced or changed to one carrying a
lighter sentence, such as one under Chapter Xll, Section 505, which has a
maximum sentence of 2 years rather than three?




E. Chapter XXII of the Penal Code, Criminal Intimidation, Insult, and Annoyance, Section
505.

Section 505: Whoever makes, publishes, or circulates any statement, rumor or report

(a) with intent to -cause, or which is likely to cause, any officer, soldier, sailor or airman,
in the Army, Navy or Air Force to mutiny or otherwise disregard or fail in his duty as such;
or

(b) with intent to cause, or which is likely to cause, fear or alarm to the public or to any
section of the public whereby any person may be induced to commit an offence against
the State or against the public tranquility [non-bailable but use exception section 497 (1)
of the CrPC] shall be punished with imprisonment which may extend to two years, or with
fine, or with both.

This section was amended on February 14, 20201 by Law No. 5/2021 as follows:

Section 505 (a) is replaced as follows:

Whoever makes, publishes or circulates any statement, rumour or report, “with intent to cause,
or which is likely to cause, a member of the Defence Services to violates or infringes upon the
integrity, health, conduct and respect of the Government employees towards the Government
or the Defence Services, disrupts or hinders in one way or the other, those who are carrying out
their duties, shall be punished with imprisonment which may extend to two years, or with fine,
or with both”.

Section 505A is added as follows:

Whoever
(a) cause or intends to cause fear to a group of citizens or to the public in general,
(b) cause or intends to spread false news, knowing beforehand that it is untrue,

(c) cause or intends to commit or to agitate directly or indirectly criminal offence
against a Government employee, a group of Government employees or
Government employees in general

Such a person shall be punished with imprisonment which may extend to three years, to which
fine maybe added, or with fine.

Exception - It does not amount to an offence, within the meaning of his section, when the person
making, publishing or circulating shy such statement, rumour or report has reasonable grounds
for believing that such statement, rumour or report is true and makes, publishes or circulates it
without any such intent as a foresaid.
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E. Strategic Considerations

Does the charge allege all of the required elements or ingredients?

What is the evidence of specific intent in the statutory provisions and, if any, is it
sufficient?

Does the exception apply (reasonable grounds for believing a statement’s truth)?
What is the evidence to support the exception?

Has the government proved each and every element of the charge?

Is it a charge by the government body? CrPC 196

Is there any intent to cause or likely to cause rumour, fear or alarm to the public?

F. Offenses Against the Public Tranquility (unlawful assembly or rioting), Chapter VIII,
Sections 141-153

Section 141. An assembly of five or more persons is designated an "unlawful assembly," if the
common object of the person composing that assembly is:

1. to overawe by criminal force, or show of criminal force, the Union Parliament or the
Government, or any public servant in the exercise of ‘the lawful power of such public
servant; or

2. toresist the execution of any law, or of any legal process; or

to commit any mischief or criminal trespass, or other offence; or

4. by means of criminal force, or shown of criminal force, to any person to take or obtain
possession of any property, or to deprive any person of the enjoyment of a right of way,
or of the use of water or other incorporeal right of which he is in possession or
enjoyment, or to enforce any right or supposed right;

w

Section 142: Whoever, being aware of facts which render any assembly an unlawful assembly,
intentionally joins that assembly, or continues in it, is said to be a member of an unlawful
assembly.

Section 143: Whoever, is a member of an unlawful assembly shall be punished with
imprisonment of either description for a term which may extend to six months, or with fine, or

with both.

Section 145: Whoever, joins or continues in an unlawful assembly, knowing that such unlawful
assembly has been commanded in the manner prescribed by law to disperse, shall be punished
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with imprisonment of either description for a term which may extend to two years, or with fine,
or with both.

Section 146: Whenever force or violence is used by an unlawful assembly, or by any member
thereof, in prosecution of the common object of such assembly, every member of such assembly
is guilty of the offence of rioting.

Section 147: Whoever, is guilty of rioting shall be punished with imprisonment of either
description for a term which may extend to two years, or with fine or with both.

Section 151: Whoever knowingly joins or continues in any assembly of five more persons likely
to cause a disturbance of the public peace, after such assembly has been lawfully commanded to
disperse, shall be punished with imprisonment of either description for a term which may extend
to six months, or with fine, or with both.

Section: 152: Whoever assaults or threatens to assault, or obstructs or attempts to obstruct, any
public servant in the discharge of his duty as such public servant, in endeavoring to disperse an
unlawful assembly, or to suppress a riot or affray, or uses, or threatens, or attempts to use
criminal force to such public servant, shall be punished with imprisonment of either description
for a term which may extend to three years, or with fine, or with both.

Section 153: Whoever malignantly, or wantonly, by doing anything which is illegal, gives
provocation to any person intending or knowing if to be likely that such provocation will cause
the offence of rioting to be committed, shall, if the offence of rioting be committed in
consequence of such provocation, be punished with imprisonment &f either description for a
term which may extend to one year, or with fine, or with both and if the offence of rioting be not

F. Strategic Considerations

Does the charge allege all of the required elements or ingredients?

Is it possible to get the charge reduced to one carrying a lesser sentence (For example,
from a charge under Section 145 to one under Section 143), or to a charge under a
different statute, such as Criminal Trespass?

What is the evidence of intent or the object of the assembly and, if any, is it sufficient?
Under Section 145, what is the evidence of knowledge that the assembly has been
ordered dispersed? Was the dispersal order obtained and executed as prescribed by
law? Could this charge be reduced to a violation of Section 188, which carries only a
six-month sentence?

Has the government proved each and every element of the charge?

Is the group with more than five people?

Do the gatherings serve the same purpose?

Please see the Police Act S.30
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committed, with imprisonment of either description for a term which may extend to six months,
or with fine, or with both.

G. Chapter X of the Penal Code, Contempt of the Authority of Public Servants
(Obstruction), Secs. 186, 188, 224, and 225.

Section 186: Whoever voluntarily obstructs any public servant in the discharge of his public
functions shall be punished with imprisonment of either description for a term which may extend
to three months, or with fine which may extend to five hundred rupees, or with both.

Section 188: Whoever, knowing that by an order promulgated by a public servant lawfully
empowered to promulgate such order he is directed to abstain from a certain act, or to take
certain order with property in his possession or under his management, disobeys such direction,
shall, if such disobedience, causes or tends to cause obstruction, annoyance or injury, or risk of
obstruction, annoyance. or injury, to any persons lawfully employed, be punished with simple
imprisonment for a term which may extend to one month, or with fine which may extend to two
hundred rupees, or with; both, and if such disobedience causes or tends to cause danger to
human life, health or safety, or causes or tends to cause a riot or affray, shall be punished with
imprisonment of either description for a term which may extend to six months, or with fine which
may extend to one thousand rupees, or with both.
In the judicial precedent of [Daw San vs. The Union of Myanmar 1968, MLR, P-1], it is not
amounted to committing of a crime for a civil servant to merely disobeying an order, to amount
to a crime, if such disobedience generates:

1. deterrent, or nuisance or mischief towards a person proceeding in accordance with the

law,
2. harmful towards human life, health, or security
3. riots and violence towards the public

Section 224: Whoever intentionally offers any resistance or legal obstruction to the lawful
apprehension of himself for any offence with which he is charged or of which he has been
convicted or escapes for attempts to escape from any custody in which he is lawfully detained
for any such offence, shall be punished with imprisonment of either description for a term which
may extend to two years, or with fine, or with both.
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Section 225: Whoever intentionally offers any resistance or illegal obstruction to the lawful
apprehension of any other person for an offence or rescues or attempts to rescue any other
person from, any custody in which that person is lawfully detained for an offence, shall be
punished with imprisonment of either description for a term which may extend to two years, or
with fine, or with both.

G. Strategic Considerations

Does the charge allege all of the required elements or ingredients?

Is it possible to have the charge reduced or changed to one carrying a lighter sentence
(For example from a charge under Section 224 to one under Section 186)?

What is the evidence of intent to obstruct? Was it really just defending against the use
of excessive force?

Has the government proved each and every element of the charge?

H. Offenses Against Property, Criminal Trespass, Chapter XVII, Sections 441, 447.

Section 441: Whoever enters into or upon property in the possession of another with intent to
commit an offence or to intimidate, insult or annoy any person in possession of such property,
or, having lawfully entered into or upon such property, unlawfully remains there with intent
thereby to intimidate, insult or annoy any such person, or with intent to commit an offence, is
said to commit "criminal trespass."

Section 447: Whoever commits criminal trespass shall be punished with imprisonment of either
description for a term which may extend to three months, or with fine which may extend to five
hundred rupees, or with both.

H. Strategic Considerations

Does the charge allege all of the required elements or ingredients?
What is the evidence of intent and, if any, is it sufficient?

Has the government proved each and every element of the charge?

Did the defendant have the intention to trespass?

Was there a criminal intentional when trespassing that would amount it to a criminal
offence?

I. Other Possible Offenses
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All of the general constitutional objections and strategic considerations mentioned above should
also be considered if a client faces any of the charges below:

(i.e. violation of 144 and Covid
Restriction)

In case of causing / tend to
cause danger to human life,
health or safety, or causes or
tends to cause a riot or affray

thousand kyats, or
with both

Up to six months,
fine up to 100,000
Kyats, or both

Charge Offence Penalty Category
Police Act Regarding methods of speech 50 Kyats fine, or 8 Bailable
Section 47-49 | and protest days of Cognizable
imprisonment
Penal Code Joining unlawful assembly 2 years Bailable,
Section 144 armed with deadly weapon Cognizable
Penal Code Abetment in committing crime Punishable to the Same as relevant
Section 114 relevant offence offence
abetted
Penal Code Disrupt or hinders defence 7 years and/or fine | Cognizable
Section 124-D | service personal and
government employee Not Bailable
Penal Code Joining unlawful assembly 2 years and/or fine, | May arrest
Section 144 armed with deadly weapon without warrant
(Please look at
Section 141- Bailable
143)
Penal Code Rioting and punishment for 2 years and/ or fine, | May arrest
Section 146 rioting without warrant
and 147
3 years and/or fine, | Bailable
Section 148 Rioting with deadly weapon
Penal Code Knowingly joining or continuing | 6 months and/or May arrest
Section 151 in assembly of five or more fine without warrant
persons after it has been
commanded to disperse
Bailable
Section 152 Assaulting or obstructing public | 3 years and/or fine
servant when supressing riot
Penal Code Disobedience to order duly Up to one month, Shall not arrest
188 promulgated by public servant fine up to twenty without warrant

Bailable
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Penal Code Voluntarily causing grievous hurt | 10 years, or with Non-bailable
Section 333 to deter public servant from his | fine Cognizable
duty
Penal Code Assault or criminal force to deter | 2 years, or with fine, | Bailable
Section 353 public servant from discharge of | or with both Cognizable
his duty
Penal Code Mischief by destroying or 1 year, or with fine, | Bailable
Section 434 moving, a landmark fixed by or with both Cognizable
public authority
Penal Code mischief by fire or explosive 7 years Non bailable
Section 435 substance with intent to cause Cognizable
damage to property
Penal Code mischief by fire or explosive 10 years Non bailable
Section 436 substance with intent to destroy Cognizable
house
Penal Code Statement conducting public 2 years Non bailable
Section 505 (a) | mischief Cognizable
Penal Code Cause fear, spread false news, 3 years Non Bailable
Section 505-A | agitate directly or indirectly Cognizable
criminal offence against a
Government employee
Ward/Village Violating the provisions of 7 Days, or 10,000 Bailable
tract GAD Law | Sections: Kyats, or with both Non-cognizable
Section 27 17- guest registration Relevant Ministry
18- approval for loudspeaker in
the ward or village
19- informing of crimes in the
ward
(Amended in Law No. 3/2021)
Prevention Violation of Section 142 of the 6 months, or 10,000 | Bailable
and Control of | Prevention and Control of kyats fine, or with Non-cognizable
Communicable Diseases Law both

2 14. An organization or an officer on whom power is conferred by the Ministry of Health may issue a prohibitive
order or a restrictive order in respect of the following matters:-

(a) right of the person suffering from Epidemic Disease to leave and return to his house;

(b) right of people living in the house, ward, village or township infected by Epidemic Disease to leave and return
thereto;

(c) right of people from outside to enter the house, 'ward, village or township infected by Epidemic Disease;

(d) if there is a person suffering from Epidemic Disease among those people arriving by train, motor vehicle, aircraft,
vessel or any other vehicle, right of such person put under quarantine up to a period necessary for medical
examination, to leave and return thereto;

(e) when an outbreak of Epidemic Disease occurs during the time of fair and festival, right of the public to visit the
site and right to continue the festival.
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Communicable Need approval

Diseases Law from Health
Section 18 Ministry
V. Client-Centered Representation - Considerations in Entering Guilty Pleas

Some clients may wish to admit guilt. Lawyers need to distinguish between statements to police
or magistrate confessions made during the police investigation stage and formal admissions of
guilt once a case has been submitted to court. Statements or confessions during the police
investigation will only strengthen the prosecution case without gaining advantage for the client.
However, some clients may seek to resolve the case as quickly as possible through a court
admission of guilt. In summons cases, the accused can admit guilt as soon as the case is presented
to court before prosecution evidence. For a warrants case, such an admission would only be
possible upon the framing of the charge. Defense Manual, pp. 15-17.

Before advising a client to plead guilty counsel must have an adequate understanding of the facts
and law, including the possible sentence, related to the charge. Prepared with that information,
counsel should, in advising the client, consider:

e The client’s interests (for instance, getting back to work or family and other reasons);

e The possibility of obtaining a pardon; CrPC, SS. 337, 338, Defense Manual, p. 49.

e Is the offense bailable and is the client likely to get bail promptly;

e The possible sentence;

e Whetherthe judge has given any indication as to the sentence he or she is likely to impose
(e.g., if only a fine, a guilty plea might be more advisable);

e Other possible consequences resulting from a conviction;

e Such as possible relinquishing of the right to appeal. Section 152 of the CrPC.

e Mitigating factors related to the commission of the crime and any possible sentence.

In the end the decision about whether or not to plea guilty is the client’s to make. The role of
the lawyer is to make sure that the client makes that decision after the lawyers has been able to
present all legal and factual defenses.

See, Defense Manual, p. 15-18.

V. Bail and Reduction of Charges

Advocates should seek a reasonable bail that is not excessive. Defense Manual, pp. 68-70, and
oppose continued investigatory detention. Defense Manual, pp. 78-79.

(f) right of movement of the vehicle carrying animal or animal product suspected of having epidemic disease.
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Since law officers can dismiss or reduce charges, defense advocates should, where appropriate,
attempt to advocate with them for either of those results. Defense Manual, pp. 47-49. For
example, a COVID-19 related charge under the Natural Disaster Law carries a sentence of up to
three years. On the other hand, a violation of Chapter XIV, section 268 of the Penal Code, related
to the spread of infectious disease, is punishable by only up to six months, which is clearly much
more in the client’s legal interest. A lawyer, by presenting facts about the incident and mitigating
information about the client, may influence a law officer to agree to a plea to the alternative
charge.
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